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(d) Effective date. The rules set forth 
in this section are effective December 
12, 1996. 

[T.D. 8688, 61 FR 65322, Dec. 12, 1996]

§ 1.6661–1 Addition to tax in the case 
of a substantial understatement of 
tax liability. 

(a) In general. Section 6661 imposes an 
addition to tax (penalty) for an under-
statement of tax liability that con-
stitutes a substantial understatement 
of income tax. This section prescribes 
the effective date of the penalty. The 
manner of computing understatements 
subject to the penalty is set forth in 
§ 1.6661–2. The definition of ‘‘substantial 
authority’’ is set forth in § 1.6661–3. 
Rules concerning the adequacy of dis-
closure are set forth in § 1.6661–4. The 
treatment of ‘‘tax shelters’’ is provided 
in § 1.6661–5. The circumstances in 
which the penalty may or will be 
waived by the Commissioner are set 
forth in § 1.6661–6. 

(b) Effective date. The penalty under 
section 6661 applies to returns the due 
date (determined without regard to ex-
tensions of the time for filing) of which 
is after December 31, 1982. The penalty 
does not apply to amended returns, so-
called, if the due date for the return to 
which the amended return relates (de-
termined without regard to extensions) 
is before January 1, 1983. 

[T.D. 8017, 50 FR 12014, Mar. 27, 1985]

§ 1.6661–2 Computation of penalty; 
meaning of terms. 

(a) Amount of penalty. If there is a 
substantial understatement of income 
tax for a taxable year (as defined in 
paragraph (b) of this section), section 
6661 imposes a penalty equal to 10 per-
cent of the understatement of tax li-
ability. 

(b) Substantial understatement. The 
term substantial understatement means 
an understatement (as defined in para-
graph (c) of this section) that exceeds 
the greater of— 

(1) 10 percent of the tax required to 
be shown on the return for the taxable 
year (as defined in paragraph (d)(4) of 
this section); or 

(2) $5,000 ($10,000 in the case of a cor-
poration other than an S corporation 
(as defined in section 1361(a)(1)) or a 

personal holding company (as defined 
in section 542)). 

(c) Understatement. The term under-
statement means the excess of— 

(1) The amount of tax required to be 
shown on the return for the taxable 
year (as defined in paragraph (d)(4) of 
this section), over 

(2) The amount of tax shown on the 
return for the taxable year (as defined 
in paragraph (d)(2) of this section), re-
duced by any rebate (as defined in 
paragraph (d)(3) of this section). 

(d) Determination of amounts—(1) 
Amount of tax. For purposes of section 
6661, the amount of tax is the amount 
of tax imposed by Subtitle A of the 
Code. 

(2) Tax shown on return. For purposes 
of section 6661, the amount of tax 
shown on the return for the taxable 
year is determined with the adjust-
ments prescribed in this paragraph 
(d)(2), without regard to the items de-
scribed in paragraph (d)(5) of this sec-
tion, without regard to any net oper-
ating loss carryback, tax credit 
carryback, capital loss carryback, or 
commodity futures loss carryback 
(‘‘carryback’’), and without regard to 
any amount of additional tax shown on 
a return (including an amended return, 
so-called) filed after the taxpayer is 
first contacted by the Internal Revenue 
Service concerning the tax liability of 
the taxpayer for the taxable year. See 
§ 1.6661–6(c) for rules relating to waiver 
of the penalty if the taxpayer files a 
‘‘qualified amended return.’’ If no re-
turn was filed for the taxable year or if 
the return (other than a return filed 
under section 6014) shows no tax due, 
the amount of tax shown on the return 
is considered to be zero. The amount of 
tax shown on the return for the taxable 
year is determined by computing the 
tax as if the following items (in addi-
tion to the items that were properly re-
ported on the return) had received the 
proper tax treatment: 

(i) Items (other than tax shelter 
items as defined in § 1.6661–5(c)) for 
which there is or was substantial au-
thority for the treatment claimed (as 
provided in § 1.6661–3). 

(ii) Items (other than tax shelter 
items as defined in § 1.6661–5(c)) with re-
spect to which there is adequate disclo-
sure (as provided in § 1.6661–4). 

VerDate Jan<31>2003 13:49 Apr 12, 2003 Jkt 200093 PO 00000 Frm 00471 Fmt 8010 Sfmt 8010 Y:\SGML\200093T.XXX 200093T


